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KRESSEL, Bankruptcy Judge.

Ronald U. Lurie appeals fromthe bankruptcy court’s® order
reviving the plaintiff’s

! The Honorable Karen M. See, United States Bankruptcy Judge for the Western District
of Missouri, sitting by designation.



j udgnment against him Because we agree wth the bankruptcy
court that nothing in the settlenent agreenent between the
parties constituted a release or a satisfaction of that
judgnment, we affirm

BACKGROUND

Thi s di spute goes back to the bankruptcy case of Popkin &
Stern, a St. Louis law firm of which Lurie was a partner.
Oiginally commenced on Mrch 26, 1992, by an involuntary
petition, Popkin & Stern converted the case to a case under
chapter 11 and Blackwell was subsequently appointed the
trustee. On August 27, 1993, the bankruptcy court confirned
a plan proposed by Popkin & Stern. That plan provided for the
creation of a liquidating trust to collect Popkin & Stern’s
assets and distribute themto creditors pursuant to the terns
of the plan. The plan provided that Blackwell would be the
trustee of the liquidating trust.

As part of his duties as the liquidating trustee,
Bl ackwel | sued Lurie and on Cctober 20, 1994, the bankruptcy
court entered a judgnent in favor of Blackwell and against
Lurie in the amount of $1,121, 743.00. Bl ackwel | commenced
anot her adversary proceedi ng against Lurie and his two adult
children, Mchael Lurie and Ryan Lurie, and a third adversary
proceedi ng against Lurie’s wife, Nancy F. Lurie.

During 1995, Blackwell, Lurie, Nancy Lurie, Mchael Lurie,
and Ryan Lurie cane to a settlenment of the two pending
adversary proceedi ngs and the judgnent against Lurie. It is
that global settlenent agreenent dated Septenber 13, 1995,
which is the centerpiece of the dispute between the parties to
this appeal. The global settlenent agreenent provided that on
the 30th day after the date upon which the approval order of
t he bankruptcy court was entered, there would be a closing at
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which there would be a transfer of property and execution of
all docunents. On Cctober 19, 1995, the bankruptcy court
approved the agreenent.

However, it wasn’'t long before the parties were back in
court and on Novenber 21, 1995, the bankruptcy court extended
the closing date so that it would occur no |later than Decenber
29 and tentatively set Decenber 20, 1995, as the closing date.
However, on



Decenber 15, 1995, a hearing was held at which the bankruptcy
court took testinony, received other evidence and subsequently
made detailed findings of fact and conclusions of |aw on the
record and in a witten order dated January 18, 1996. Wile
extrenely lengthy and detailed, the thrust of the opinion is
that Lurie and his wife Nancy Lurie could not close the gl obal
settlenment agreenent. |In fact, there never was a cl osing.

Under M ssouri law, judgnment liens survive for only three
years. M. Rev. Stat. 8 511.360. Therefore, on Septenber 26,
1997, Blackwell filed a notion for revival of judgnment. The
bankruptcy court scheduled a hearing and entered an order to
show cause setting a hearing for October 20, 1997. Lurie filed
a response to the notion on Cctober 14, 1997, and a
suppl enental nenorandum on Cctober 20, 1997, but did not
personal | y appear at the hearing.?

The court held a hearing on Blackwell’s notion on Cctober
20, 1997,% and on Cctober 23, 1997, entered an order for

revival of judgnent. It is fromthis order that Lurie appeals.

DI SCUSSI ON

2 Neither the response nor the supplement memorandum have been made part of the
record on this appeal. In fact, the appellant has not filed any sort of designation of record or
provided the court with any record other than transcripts of hearings held on December 15, 1995,
and April 16, 1996. His only attempt to create a record seems to be the attachment to his reply
brief of an affidavit of Richard F. Huck, 111, dated February 10, 1997--obvioudly, post-hearing
evidence which is not part of the record on appeal.

% In his brief, Lurie complains in passing about the fact that the bankruptcy judge
conducted the hearing by telephone from Kansas City. But, as part of the statement of issues
recited in his memorandum, he does not make an issue out of the way that the hearing was
conducted. Lurie had the opportunity to file two written responses to the motion which the
bankruptcy court considered before entering its order.
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While Lurie’'s argunents are lengthy and sonetines
convol uted, they can be distilled to one point. |In spite of
the fact that he was unable to performand did not performhis
obligations under the global settlenent agreenent, he clains
that the settlenment agreenent,



releases himfromany liability on the judgnment. Paragraph V
of the global settlenent agreenent provides for nutual rel eases
anong the parties “as of the dosing Date.” Since the closing
date is set in the agreenent as being 30 days after court
approval and that date has cone and gone, Lurie argues that the
release is effective notw thstanding that no cl osi ng was ever
held and, in fact, the bankruptcy court found that Lurie was
unable to perform his obligations under the agreenent which
woul d enable a closing to be held.

However, the final paragraph of section V explicitly
provides that “the rel eases, and hold harm ess provisions of

this paragraph V. . .shall becone automatically effective and
enforceable without further action at the tine of the d osing.”
And, in fact, a careful review of the global settlenent

agreenent reveals that the parties’ obligations are all tied
to the actual closing, not a hypothetical closing date. The
setting of the closing date is intended to be an indication of
an obligation to close on or within a certain tine, but has no
| ndependent effect of its owmn. Since Lurie never performed his
obligations under the global settlenent agreenent, he cannot
claimthe benefit of the bargained-for release. See, WIlIlians
v. AgriBank, FCB, 972 F.2d 962, 967 (8th Cr. 1992) (“Wen one
party to a settlenment agreenent refuses to conply with its
terns, the other party can abandon the settlenent and proceed
on the original cause of action.”) Canpbell v. Shaw, 947 S.W2d
128, 131 (Mb. C. App. 1997) (“Wen a party fails to perform
according to the terns of a contract, it nust be determ ned
whet her the breach is material. |If the breach is material or
If the breaching party’'s performance is a condition to the
aggrieved party’' s performance, the aggrieved party may cancel
the contract.”) MKnight v. Mdwest Eye Institute of Kansas
Cty, lInc., 799 S W2d 909, 915 (M. C. App. 1990) (“The
j udgnent gave effect to the principle that a material failure
of one party to give performance gives the other party the
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right to repudiate the contract.” Quoting Boten v. Brecklein,
452 S.W2d 86, 92 (M. 1970). “I't gives effect also to the
cognate principle that a party who is the first to violate the
contract by failure to give naterial performance nay not claim
Its benefits.”)

CONCLUSI ON

We sinply cannot agree with Lurie that he is entitled to
the benefit of the rel ease even though no cl osing was hel d and
he did not perform and was unable to perform his obligations



under the global settlenent agreenent. W therefore affirmthe
bankruptcy court’s judgnent and order of revival of judgnent
dated Cctober 21, 1997, and entered Cctober 23, 1997.
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